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Digests of Recent Opinions] 





psTATES — SPECIFIC PER- 
FORMANCE — Interest of ex- 
ecutor by way of commissions 


he would receive if he func- 


tion d as such is not sufficient 
interest to entitle him to bring 
action for specific perform- 
ance of an agreement to make 
4 wil in which he was named 
exec utor. 

_An -xecutor named in a joint 
will who has no duty other 
thar to distribute the assets 
ma’ not maintain an action 
for specific performance 
against the estate of the sur- 
vit where the legatees op- 
pose same and the survivor 
nas eft a subsequent different 
will 

1 from an opinion by 
iw, J. S. C. rendered July 

1 Chancery Div. Bank of 

Zozot: v. Hess et als. For plain- 
‘* Buonk—Bruce H. Losche. For 

her parties in interest. Winne 

: Ban'a, Walter H. Jones, Mor- 
n. Lloyd & Griggs, Breslin & 
In June 27, 1940 Carl Ding- 
d nd Lena his wife, execut- 


eda nt will declaring it to be 
eir oynjoint, mutual and ir- 
last Will and Testa- 


ment. Plaintiff Bank of Bogota 
e: ed as executor and trus- 
under the will. 


The will provided that on the 
eath of Carl before Lena, his 
rope was to be held in trust 
r Le during her lifetime and 
n her death the residue was to 
é div d between named lega- 


es, Lena, in turn, provided that 
nh death before Carl, her 
tate is to be held in trust for 
arl for life and on his death was 
be distributed in the same 
as had been provided 
Carl died in 1944. The will was 
at and plaintiff bank 
ali as executor and trustee 
Lena d Dec. 7, 1952. During 
er lifetime she received the in- 
the trust set up by 
he 1940 will. 
t. 10, 1942 Lena executed 
noth will making a disposi- 
n her property different 
: in the 1940 will and 
namin defendants Hess and 
rau 1s executors. This will 
yated and Hess and 
Strau ualified as executors 
Plain iff bank challenges the 
ent defendants to adminis- 
rin tate of Lena. It asserts 
‘ Lena made a binding 
to dispose of their es- 
expressed in the 1940 
seeks specific perform 
hat agreement. It 
and Strauss be 
rn over the assets 
tate to plaintiff for 
ion. 
itees named ir 
reached an agre 
ettlement of the two 
lich they desire t 
, 1is Court for approval 
ad ty ioin the defend: 
ir plaintiff’s deman 
Jere nts move to strike t! 





me ee! 


“am +t 











m5 











Held: It is well settled i 
20) will enforce a binding 
between two perso 
isposition of their re- 
; ‘states. It will not in- 
“ere vith the probate of he 
tery made in violation of 
* Contract, So ona the 
against the estate of 
£ survivor by impressing a 
“ust on the assets. But, the ap- 
“atl to the court must be 
&2 person whose interest 
affected. 
ng that the Ding 
dinding contract wh 
expressed in the 1940 
trust provided for there- 
ated with the death of 








felders 


se 





wtila. Thereafter the sole duty 
of the Bank as trustee of Carl 


was to distribute the corpus to 
the named beneficiaries. Its only 
duty with reference to the es- 
tate of Lena would be as execu- 
tor to distribute the estate to 
entitled to it. Plaintiff's 
interest in Lena’s estate is the 
commissions to which it would 
be entitled if it functioned as 
executor. That interest is in- 
suffici to entitle it to bring 
the action which it here seeks 
to prosecute. 

laint dismissed. 


More Laws Signed, 
Others Vetoed 


Governor Driscoll has signed the 

following bills: 

A-286 Chap. 352 Aug. 8 
Provides that a married man 

may relinquish or release to his 


those 


ent 





wife his right of curtesy and a 
married woman may release her 


to her husband. 
S-231 Secs Chap. 358 Aug. 10 
Regulates the approval and 
filing of maps or plots of lands 
and subdivisions. 
A-38 Acs Sca Chap. 369 Aug. 12 
Requires that the Attorney- 
General and assistant deputy 
Attorney-General shall devote 
full time to their office and pro- 


right of dower, 


hibits their private practice at 
law. 
S-193 Chap. 371 Aug. 12 


Amends Chapter 1, P. L. 1952 
1950 census-salary, appoint- 
ment freeze) provide that 
nothing in section 2 of that act 
shall be construed to apply to 
the appointment of county 
judges in 2nd class counties. 
S-255 Chap. 372 Aug. 12 

Provides that where ying 
court judge, not required to de- 
vote full time to his pat 
sits in another county that 
his per diem compensation shall 
be raised from $40. to $60 
A-660 Chap. 377 Aug. 13 

Amends Section 40:55-15 of 
the Revised Statutes, concern- 
ing municipal planning;  re- 
moves the provision that that 
section shall not apply in any 
case where the planning board 
waives the requirement of its ap- 
proval of the sub-division, and 
the governing body of the mu- 
nicipality may by resolution ex- 
pressly waive such requirements. 
S-283 Chap. 391 Aug. 15 

Fixes a schedule of fees in 
actions in the county dist- 
courts. 

BILLS VETOED 

Driscoll vetoed the 
bills ‘‘condi- 


+, 
vO 


rict 


Governor 
ollowing Senate 
tionally” 
Aa Offici 
Act 
Aa 


al Map and Build- 


Municipal Planning 
appeals 

vetoed the 
‘absolute- 


S-394 District Court— 
Governor Driscoll 
following Senate bills 


S-66 New District Court 


Ocean 
County 
Biche Driscoll vetoed the 
llowing Assembly bills ‘“‘condi- 


+ 


ional" ‘ 
-324 Sca Transfer of court ac- 


Pee Sheen 
Governor Driscoll vetoed the| 
following Assembly bills ‘‘abso- 
lu te] 
A- 102 Saturday holiday—public 
Peg 
-237 Unemployment Compen- 
S. comaee of indebted- 
ness liens. 
A-355 Tax sale certificates—re- 
cording. 


A-492 County boards of parole— 
establishes. 





Vote Now 





Our - of lawyers’ views 
on Social Security coverage is 
exceeding our original expect- 
ations. Results to date indi- 
cate that some lawyers can be 
articulate and are not lazy or 
apathetic as they have some- 
times been characterized. The 
expressed sentiment thus far 
favors Social 


overwhelmingly 
Security coverage for lawyers 
and their families. A larger 
number of replies would make 
the result just that much 
more effective. 

It is now our intention to 


bring the results of the poll to 
the attention of the American 


Bar Association at its Dia- 
mond Jubilee meeting next 


week and also to Representa- 
tive Robert W. Kean, sponsor 
of the pertinent legislation in 


Congress. 
There is still time! If you 
haven't voted—do so _ today. 


A one-sentence letter or a 2¢ 
post card or the ballot on page 
four will suffice. More than 
one lawyer may sign the let- 
ter or post card. Vote for or 
gainst—but in any event, ex- 
press yourself. 











ABA Membership Is Up; 
Goal of 50,000 In Sight 


In a little more than three 


months—between April 1 and 
July 15—new applications for 
membership in the ABA exceed- 
ed 2,150. Prospects now appear 
bright that the goal of ‘50,000 
by Boston” will be reached, and 
perhaps in advance of the con- 


+] 
ne 


Diamond Jubilee 
About 300 


vening of 
meeting August 23. 


come from at- 





applications have 

torneys in the Judge Advocate 
General’s Corps of the Army. 
Another hundred or so new ap- 
plications have come from Dal- 
las, Tex., home of A.B.A. Pres- 
dent Storey. Significantly, mem- 
bership interest has been arous- 
ed by the fund campaign for 
the American Bar Center. A sub- 
stantial number of requests for 
application blanks have come 


from Bar Foundation sources. 


Lawyers Urged To Use 
Scientific Testimony 








LOS ANGELES (ACCN) — All 
lawyers should make use of 
“scientific consultants” to work 
in close cooperation in the pre- 
paration of cases and the intro- 
duction of experts as witnesses 
in the various fields, Prof. Ste- 
phen E. Blewett, an expert on 
Scientific testimony in court 
trials, told the Lawyers’ club at 
a luncheon meeting here. 

Speaking on the topic, “The 


Increasing Im of 





portance 
Science to the Legal Profession,” 
Blewett, a director of Air Re- 
search Assc tes and research 
director of Lawyers Scientific 








the field of expert 
scientific testimony “has barely 
begun to be explored.” 

The advent of atomic power, 
he predicted. will “open up an- 
other vast field,” wherein the 
testimony of experts will be in- 
valuable to attorneys. 

At present, Blewett pointed 
+ evrerts’ testimony is partic- 
| ularly important in cases involv- 
| ing transportation, asphyxia- 
| tion, flood control and air pollu- 
|tion. Cases involving the latter 
| tyne are constantly growing in 
volume, he noted. 

Blewett showed 16 mm. films 
demonstrating the value of pho- 
| toeranhy in the presentation of 
| scientific evidence in cases. 


said 


Service, 





New District Court Fees 





Governor Driscoll on 


which becomes Chap. 391 of the 
The new schedule is effective immed- 


fee schedule. 
set forth below 


District Court 
iately and is 
changed fee. 


August 15th signed into law Senate 283, 


Laws of 1953, establishing a new 


Figures in bold face indicate a 


SUMMONS (Contract or Tort) 


1 Defendant where amount does not exceed $500 4.60* 
1 Defendant where amount exceeds $500 5.60* 
Summons in 3d party complaint not exceeding $500 4.60* 
Summons in 3d party complaint exceeding $500 5.60* 
40c extra for each additional Defendant* 
WRIT OF ATTACHMENT 
Where amount does not exceed $500 5.85* 
Where amount exceeds $500 6.85* 
IN REPLEVIN 
Summons to 1 Defendant where amount or value of 
the goods does not ‘exceed $500 4.60* 
Summons to 1 Defendant where amount or value of 
the goods exceeds $500 5.60* 
40c extra for each additional Defendant* 
Where writ is issued and served with summons and 
amount or value of goods does not exceed $500 6.50* 
Where writ is issued and served with summons and 
amount or value of goods exceeds $500 7.50* 
Where writ is issued and served subsequent to 
service of summons 4.50* 
40c extra for each additional Defendant* 
IN TENANCY 
Summons to 1 Defendant 4.10° 
40c extra for each additional Defendant* 
Warrant for Possession in Tenancy 4.00* 
*Plus Mileage 
SUIT WITHOUT PROCESS 
Where amount does not exceed $500 5.00 
Where amount exceeds $500 6.00 
ACTIONS TRANSFERRED FROM THE 
SUPERIOR or COUNTY COURT 
When $5.00 fee is received from the Superior or County Court 
and a jury trial is demanded in the District Court, jury 
fee must be paid by the party making the demand. 
When $15.00 fee is received from the Superior or County 
Court and jury trial is demanded, jury trial is had with- 
out payment of jury fees. 
(Chap. 337 Laws 1953) 
ACTIONS COMMENCED BY CAPIAS 
Capias ad respondendum for 1 Defendant where 
amount does not exceed $500 4.85? 
Capias ad respondendum for 1 Defendant where 
amount exeeeds $500 5.85* 
For each additional Defendant 1.00* 
Copy of Capias or Warrant 50 
Warrant to arrest or Commitment after an action 
is commenced, for 1 Defendant 3.35" 
Each additional Defendant 1.00° 
*Plus Mileage 
COUNTERCLAIM 
Filing Counterclaim where amount does not exceed $500 4.00 
Filing Counterclaim where amount exceeds $500 5.00 
EXECUTION 
Execution or Order in the nature of execution, on a judg- 
ment, or body execution against 1 Defendant 2.50* 
Execution against the body, each additional Defendant 1.00* 
Copy of Execution 50 
Wage Execution, Order and Copy 4.00* 
* Plus Mileage 
MISCELLANEOUS FEES 
Jury of 12 persons 14.00 
Jury of 6 persons 8.50 
Certificate of Judgment 1.00 
Statement for Docketing 1.00 
“Not Moved” case—Restoration in any manner 1.00: 
“Default”—Vacating in — —e 1.00 
All Orders after final judgr 1.00 
Copy or transcript of tech igs—per folio .20 


Witness Who Testified Before Grand Jury May 
Claim Privilege Against Self- Incrimination 





A witness under subpoena dur- 
ing a criminal trial may not be 
compelled, over her objection 
based on the constitutional priv- 
ilege against self-incrimination, 
to answer certain questions 
which she had answered a year 
earlier before the grand jury 
which indicted the defendant on 
trial; this point was involved in 
In re Neff, United States Court 
of Appeals for the Third Circuit, 
no. 10947, opinion filed July 30, 
1953, by Circuit Judge Maris. 

In that case the defendant 
had been found guilty of con- 
tempt by the district court for 
refusing to answer questions in 
a trial. The ceurt on appeal re- 
versed and directed her acquit- 

tal. stating in part: 

“Tt is settled by the over- 
whelming weight of authority 
that a person who has waived 
his privilege of silence in one 


| trial or proceeding is not estop- | 


ped to assert it as to the same 
matter in a subsequent trial or 
proceeding. The privilege at- 
taches to the witness in each 
particular case in which he may 
be called on to testify, and 
whether or not he may claim it 
is to be determined without re- 
ference to what he said when 
testifying as a witness on some 
other trial, or on a former trial 
of the same case, and without 
reference to his declarations at 
some other time or place. The 
Government does not controvert 
this proposition but seeks to 
avoid its effect in this case by 
asserting that the grand jury 
investigation and subsequent 
trial of Valentino were merely 
two successive phases of a single 
proceeding so that the defend- 
ant’s waiver of her privilege in 
the one carried through to the 
other. We cannot accede to this 
proposition, h«.wever.” 
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DIGESTS OF RECENT OPINIONS 
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MUNICIPAL LAW Where a 
municipality elects to contract 
for purchase of certain sup- 
plies on an annual basis, the 
total price of which will ex- 
ceed $1,000, it must advertise 
for bids under R.S. 40:50-1 
though the individual or single 
purchases during the year are 
each under $1,000. 

—Specification in proposal for 
public bids under R.S. 40:50-1 
may call for a particular pro- 
duct by brand or trade name 
and add the phrase “or product 
of equal or better quality”; it 
cannot be limited to a particu- 
lar brand name only where 
the product is non-unique. 
Digested from an opinion by 

Eastwood S.J.A.D. rendered July 

29, 1953. Appellate Div. Shore 

Gas v. Spring Lake. For appel- 


lant—Elvin R. Simmill. For re- 
spondent —Gilbert H. Van Note. 

To provide for its annual con- 
sumption of gasoline, defendant 
advertised for sealed bids for 
18,000 gallons, more or less, of 
Esso Extra Gasoline as manu- 


factured by Standard Oil Com- 
pany. Plaintiff submitted a bid 
for furnishing “Esso Extra Gaso- 
line, or a product of EXACTLY 
same quality and specifications” 
and stated further it would de- 


LEC AL 
FOR ALL 
FRUST 
FUND:. 





invest 
profitably 


23% 


lotest rate 
per onnum 





Funds Insured up to $10,000 
by U. S. Govt. instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
Your account or inquiry invited 


SAVINGS and Loan Assn. 
40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3656 
Philip Klein, President 











allow 


liver “Cities Service Premium 
gasoline which is exactly as 
quality and specifications of the 


described item of Esso Extra 
gasoline Plaintiff was low 
bidder but defendant awarded 


the contract to Standard Oil of 
N. J. and refused to consider 
plaintiff’s bid because it was 
not for Esso Extra. 

Plaintiff then filed the com- 
plaint in lieu of prerogative writ, 
herein, demanding that defend- 
ant be ordered to award the con- 
tract to plaintiff or that de- 
fendant’s receipt of bids be de- 
clared invalid. 

Defendant asserted that plain- 
tiff had not bid on the product 
called for, that R.S. 40:50-1 did 
not prevent specifications for 
bids on brand name products, 
and that since individual pur 
chases of gasoline thru the year 


did not exceed $1,000, it was 
necessary to advertise for bids 
under R.S. 40:50-1. The trial 
court dismissed plaintiff’s ac- 


tion on the ground the purchase 
was not one within R.S. 40:50-1 
and also on the ground defend- 
ant might advertise for bids un- 


der a brand name. Plaintiff ap- 
peals. 
Held: RS. 40:50-1 provides 


that no municipality shall enter 
into any contract for furnishing 
materials or supplies where the 

be expended exceeds 
without first publicly ad- 


$1,000, 


vertising for bids therefor. The 
purpose of the statute is to en- 
courage public bidding, to pro- 
tect the lowest responsible bid- 
der and to avoid favoritism and 
corruption and to secure econ- 

vy in government. Where the 
amount of the purchase is such 
that the statute applies, it is 
mandatory 

The municipality elected to 
purchase its supply of gasoline 
on an annual basis. It is conced- 
ed that on that basis the pur- 
*~hase exceeds $1,000. It is of no 
moment that individual deliv- 
eries or purchases during the 
course of the year will each be 
less than $1,000. The purchase 


was properly advertised for bid 

Specifications on proposals for 
bids should framed 
for and insure tne ali in- 
clusive purposes of the act and 


be so as te 





should not be so restricted as to 
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exclude a qualified bidder from 
furnishing non-unique_ goods, 
supplies or materials. Where ex- 
perience has proven a particu- 
lar brand or trade name product 
to be satisfactory, the specifica- 
tion may call for a particular 
product by that name but must 
add the phrase “or product of 
equai or better quality” and thus 
avoid an unnecessary restriction 
upon otherwise qualified bidders 
at the possible infringement of 
the intendment of the statute. 
Reversed. 


Rules Divorced Husband 
Must Pay Wife's Fees In 
Custody Action 


Connecticut High Court Splits 


on Question in Suit to Alter 
Son’s Custody Award 
HARTFORD (ACCN) Con- 


necticut’s Supreme Court of Er- 
rors held in a split opinion that 
a husband who seeks modifica- 
tion of a divorce decree must 
pay his wife’s legal fees, if she 
can’t. 

Three justices concurred in 
the majority opinion, written by 
Associate Justice Raymond E. 
Baldwin. Associate Justice Ern- 
est A. Inglis dissented. 

The opinion was handed down 
in a in which Robert A 
Krasnow of Hartford sought 
modification of a 1951 Superior 
court order that gave his divorc- 
ed wife, Florinda B. Krasnow of 
Brazil, custody of their eight- 
year-old son. 

Mrs. Krasnow contested the 
modification motion and asked 
that her former husband be re- 
quired to pay her litigation costs 
This was ordered by the court 
and the hearing went forward 
with Krasnow losing his motion. 

Krasnow’s appeal to the Su- 
preme court was based partly on 
a contention that Superior court 
erred in requiring him to under- 
write his wife’s legal fees. 

Associate Justice Baldwin said 
the allowance of legal fees, like 
the setting of alimony, calls for 
an exercise of a judicial discre- 
tion 

‘Where, in a 


ease 


divorce action, 
custody of a minor child is 
awarded to the wife, and the 
husband refuses to recognize her 
right thereto under the decree 
and seeks to have the court re- 
verse or modify it, in order to 
insure that justice is done, the 
court may require that he pro- 
vide her with the means for her 
defense,” said Judge Baldwin. 

“With that I disagree,” com- 
mented Associate Justice Inglis 

He said allowances for legal 
fees in divorce actions are not 
covered by state statute but are 
based on the common law theory 
that a wife has interest in an 
estate within the control of her 
husband. 

Judge Inglis noted, however, 
that a man no longer is respon- 
sible for his wife’s support once 
a divorce decree is rendered be- 
cause the relationship of hus- 
band and wife is terminated at 
that time. 

He noted that a fundamental 
principle of American justice is 
that one litigant is not called 
upon to pay another’s litigation 
costs. The only exception, he 
noted, is in a divorce action. 

“I can see no justification for 
extending this exception to situ- 
ations which do not fall within 
the reason for the rule,” Judge 
Inglis added. 
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Attorney Generals Opinion 


FORMAL OPINION—1953 No. 32 
Hon. Percy A. Miller, Jr. 
Commissioner of Labor and In- 
dustry 

We have for attention your re- 
quest for re-consideration of 
Formal Opinion No. 48, 1949 
heretofore rendered. You will re- 
call that Formal Opinion No. 48, 
1949 was rendered pursuant to a 
situation which arose in Kresge- 


Newark, Inc. In that instance 
the company was advised that 
“minors under 18 years of age 


are not permitted to load, oper- 
ate, or transport merchandise in 
a passenger or freight elevator 
which includes any power driven 
hoisting or lowering mechan- 
ism” (Letter dated December 3, 
1948 to Kresge-Newark, Inc.) 
Thereafter, this office was called 
upon to render its interpretation 
of RS. 34:2-21.17. Since the 
opinion is short we include it 
herewith: 

“While Section 17 of R.S. 34:2- 
21 prohibits minors under 16 
years of age from being employ- 
ed, permitted or suffered to work 
in, about, or in connection with 
power driven machinery, it fur- 
ther delineates upa- 
tions at which minors under 18 
years of age may not be employ- 
ed. Among these is the follow 
ing, “Operation repair of 
elevators other hoisting ap- 
paratus”. Thus the Legislative 
intent is patently indicated to 
exclude from the general provis 
ion of the statute any reference 
to elevators by its specific inclus- 
ion of them in the enumerated 
prohibited occupations 

The language employed in the 
statute clearly circumscribes the 
prohibition contained therein to 
“operation and repair of eleva- 


specific occ 


or 


or 


tors”. Hence it is my opinion 
that minors under 18 years of 
age, who otherwise conform to 
the requirements of the Child 
Labor Law, may be employed 
in work which requires riding 


on a freight elevator when said 
elevator is manned or operated 
by a competent adult” 

The immediate problem posed 
by you deals with the meaning 
of the term “in, about or in con- 
nection with” used by the Legis- 
lature in the prohibition con- 
tained in RS. 34:2-21.17. Our 
first resort is to the literal mean- 
ing of the words employed: we 
find all lexicographers in unison 


in defining the words “in”, 
“about” and “in connection 
with” as “in the immediate 


neighborhood”, “in contiguity or 
proximity of”, “near, as_ to 
place”, etc. 


However, 
about or in 
what? Indubitably the an 
found in the statute 


we then ask 
connection’ 


about or in connection wit 


the operation or repair of 


tors or other hoisting appa 


(underscoring ours). 


The following 


exampl 


forth in your communicat 


the actual hazards are ex 
to the prohibition contai 


the statute: 


1. Loading or unloading 


on elevators, dumb waite 
various types of hoists 
as the actual operation 
elsewhere. Some of the 
carefully closed in elevat 
there are many crude ope 
and many swinging hoi 
have had numerous pers 
jured while standing ur 
bending over, under dow 
ing elevators and dumb 
which they were waiting 
and which someone el 
operating. 

2. Minors as young 
ployed in tree work bei! 


as 


mitted to work directly i: 


where sawed off limbs 
top + are being lowered by 
ho’ st; 14 year old boys pe 
to ride and work up on 
ing scaffolds so long as t 
110t raise or lower it; 16 
farm boys working at 
hazardous task of hooki1 
of hay which are being 
to the storage t 
by hoists and dumped 
3. Stevedores and lat 
the areas of cranes load 
unloading freight boats 
as work in the vicinits 
types of cranes, derrick 
4. Work on high dum 
so long as the dump is n 
ated by the minor, alth 
may be working on th 
itself or in the area wl 
materials are being unl 
It is axiomatic that 
in the instant case, th 
plain, unambiguous 
the legislative power, 
declaratory and nothin 
for interpretation. The 
for a law that does not 
pass the exigencies 
specific situations is n 
found in a strained int 
tion but rather in ame! 
We must conclude 
that the interpretation 
ed in Formal Opinion 
1949 is, upon review, reit 
Very truly yours 
Theodore D. Par 
Attorney General 
By Grace J. Ford 
Ass't. Deputy Attorney 


areas ol 


an 














STATEMENT OF PRINCIPLE: 


THE FIDUCIARY CONCEPT IS BROAD t 
there is one relationship which a corpora 
fiduciary cannot undertake —the relationship t 
tween attorney and client. 


The ‘Statement of Principles Applicable 
Corporate Fiduciaries and Members of the Ba 
which has been operative since 1933, when it » 
approved by New Jersey bankers’ and lawye 
associations, emphasizes this situation. 


The drafting of legal instruments is the lawye 
business. The Fidelity Union Trust Company ! 
had long experience in its field—the managem¢ 
and planning of estate business and investmer 
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The Law On Acknowledgments And Proofs 
In New Jersey 








Necess 








By 
WILBUR J. BERNARD 
Introd 
An 


uction 

acknowledgement general- 
1 admission or recoz 
truth. In relat 
.Zes, 
an acknow!] 
st instance, 
gnition of the trut 
nent i.e. it is 
to be. It is 
maker of the 
tates that he 
s of the instr 


signed, Sealed 












and ot 


as his vo t and 
r by a subscr witness 





nder oath, hat he 
> grantor, or other person 
sign, seal and deliver the 
1ent as his voluntary act 


ed; and that he, at the 
time, signed the same as 
bing witness. And in the 


instance it is a certificate 
facts of the acknowledg- 
r proof. It is generally this 
ate that is referred to 
he word acknowledgment 
The acknowledgment or 
must be taken before a 
authorized by statute to 

acknowledgments 
ofs. Under the system of 
ances as used generally 
1iout the United States, 
n is made for the record- 


deeds and other instru- 
ind generally a condition 
rding is that the deed or 


tached 


ywledg- 


istrument have 
‘ertificate of ackn 
of proof. In this nar- 
an acknowledgment 
is said to be a proceed- 
vided by statute whereby 
who has executed an 
lent may, by going before 


tent officer -ourt and 


ense 


it to be his act and 
ititle it to be recorded or 
-eived in evidence with- 
her proof of execution or 
enerally throughout this 
when the word acknow- 

is used includes 


well and is interchange- 
th it. 
ty For Acknowledgment 
it is made so by statute, 
ywledgment is no part of 
ract of the parties. And 
een the parties thereto 
rument without an ack- 
nent is valid and does 
purports to do it is 
t conveys the land there- 
ibed; or identified; if it 
rtgage, it creates a lien 
and therein described or 
d; and, if it is an as- 
t of a mortgage, it as- 


if 
+ 
U 


signs the mortgage therein stated 
as being assigned. The purpose 
of the acknowledgment is to per- 
mit the instrument thus ack- 
nowledged to be recorded in the 
Statutory registering office creat- 
ed for that purpose. 

The legislature, can, by statute, 
make the legality of an instru- 
ment depend upon a proper ack- 
nowledgment; but in most of the 
5 of the United States the 
fallure to acknowledge an in- 
strument or a defective acknow- 
-dgment, does not vitiate the in- 
strument; it bars its recordation 


and thus creates no constructive 








notice of its existence. Where 
an instrument, with no acknow- 
ledgment or with an improper 


acknowledgment, is received and 
recorded by the recording office, 
it is not constructive notice bind- 
ng on a party who has no actual 
notice of it. (Harvey v Randall, 
(C of C 1925) 98 N.J.E. 104, 130 A 
470, reversed on other grounds 
(E&A 1926) 99 N.J.E. 859, 133 A 
208; Longley v Sperry (C of C) 
1907) 72 N.J.E. 537, 66 A. 1062.) 
Instruments Improperly 
Acknowledged 

A defectively acknowledged 
deed or other instrument, other- 
wise good, is, as has been said, 
good as to the parties themselves 
and to the world, except as 
against subsequent judgment 
creditors without notice and all 
subsequent bona fide purchasers 
and mortgagees for valuable 
consideration, not having notice 
thereof; and as to the excepted 





as 


class the deed or instrument is 
void. (R.S. 46:22-1). Our courts 
have held that the purpose of 


recording acts is to protect pur- 


‘hasers and encumbrances of 
realty against undisclosed titles 
and liens. Solomon v. Canter, (E 
&A 1933) 113 NJ.E. 43, 166 A. 


158. The protection of the statute 
does not extend to a person who 
accepts a deed or a mortgage 
yr other instrument with actual 
knowledge of the existence of 
the defectively acknowledged or 


proved instrument. Holloway v. 
Hendrick (E&A 1925) 98 NQJ.E. 
713, 129 A 702. 

Instruments Properly Acknow- 
ledged 

A recordable instrument prop- 
erly acknowledged or _ proved 
may be received in evidence 


without further proof of its ex- 
ecution. Den v. Wade, (Supr 1844) 
20 N.J.L. 291 (a mortgage); Sharp 
v. Hamilton, (Supr 1830) 12 NJ. 
L. 109 (a deed); Wells v. Wright 
12 N.J.L. 131. A deed or other in- 


strument without an acknow- 
ledgment, or with a defective 
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| acknowledgment 


one, can be proved by the com- 
mon law modes of proof i.e. by 
the testimony of a subscribing 
witness or by evidence of a per- 
son who saw the instrument 
executed, or where the grantor 
and the subscribing witness are 
both dead, by proof of their 
handwriting, or by other com- 


petent idence. 





Evolution of Acknowledgments 
By Married Women 
Under common law a 


woman on her marriage lost 
her right to convey property. And 
when by stat she recovered 
that right with certain 


ute 
was 





limitations and so-called protec- 
ticns. The right to convey gen- 
erally vided that she be ex- 
amine te and apart from 





her husband. The original pur- 
pose statute was two fold: 
(1) to permit married women to 
conve} eparate property, 


and (2) to protect them from 
] hands of their 
1usband 4n English Chancel- 
lor, in explaining the reason be- 


coercion at tne 





hind the said that “the pur- 
pose ws give a married wo- 
man beneficial use of her 
property without having it kissed 
out of her by an improvident 
husband, or kicked out of her by 
a brutal one.” (quoted in Dono- 
hue v. Mills, 41 Ark. 421, 430.) 


Separate Acknowledgment by 
Married Women in New Jersey 


The separate and private ex- 
amination of a married woman 
taking an acknowledgment was 
a strict requirement in New 
Jersey March 17, 1916 at 
which Chapter 157 L. 1916 
#1, p. 321, R.S. 46:14-1, became 


effectiv This 
that from and 


Statute provided 
after March 17, 


1916 any deed or other instru- 
ment requiring acknowledgments 
may be executed and delivered 


by any married woman of twen- 


ty-one years without a private 
examinat apart from her 
husband without an ac- 


knowledgment made by her that 
she signed, sealed and delivered 


the same her voluntary act 

and deed, freely, without any 

fear, threats or compulsion of 
i 


her husb and it further pro- 
vided that such deed or other in- 
strument be sufficiently ac- 


knowledged by such married 
woman if she shall acknowledge 
the same in the same manner 


as if she were a femme sole, and 
to which the officer taking such 
acknowledgment shall certify in 
like manner as in the case of a 
femme sole 


It will be noted that the act 
is not retroactive; it did not ap- 
ply to deeds or other instru- 





ments m prior to the effec- 
tive date of the act. Kolinsky v. 
Pilz, (E & A 1923) 94N. J. E. 796, 











125 A. 102. It follows that an 
acknowledgment of a married 
woman n before March 17, 
1916 in *~h the certificate of 


acknowledgment did not state 
that it was made separate and 
apart from her husband was de- 
fective i thus the deed or 
other instrument, as far as it 
pertained to the estate of a 
married wo was void. This 
was so the deed of a 
married woman was void at com- 
mon law and the statute permit- 
ting the execution by a married 
woman, provided she was separ- 
ately examined, changed the 
common law, and unless this act 
—in derogation of common law— 
was followed, the instrument, as 
to her, was void. Whalen v. Man- 
chester Land Co., (E & A 1900) 
65 N. J. L. 206, 47 A. 443. No 
property or estate passed with- 
out the statutory acknowledg- 
ment whether the instrument 
conveyed her separate estate or 
her husband’s, in which she re- 








man, 


because 








leased her dower right. March 
v. Mitchell, (C of C 1875) 26 


N. J. E. 497, affirmed Mitchell v. 
Marsh, (E & A 1876) 27 N. J. E. 
631. The statutory requirement 
of a private examination and 
goes far back 
in the New Jersey reports. See 
Tuthill v. Townley, 1 N. J. L. 242 


(Continued on page 5, col. 1) 


| Professor Tunks 

NEW BRUNSWICK, Aug. 13.— 
Lehan K. Tunk, professor of law 
at the University of Iowa, has 

~heen appointed dean of the 
State University’s School of Law 
at Newark, Dr. Lewis Webster 
Jones, president of Rutgers, an- 
nounced today. Professor Tunks 
will assume his new duties with 
the opening of the fall term 
next month. 

The Iowa law professor suc- 
ceeds Hon. Alfred C. Clapp, 
former State senator who was 
sworn in as a judge of the New 
Jersey Superior Court in July. 

“Professor Tunks will bring a 
wealth of experience to his new 
post at the State University’s 
Law School,’ Dr. Jones pointed 
out. “He has an outstanding re- 
cord both as a student and as 
a teacher of law and I know that 
he will continue the task of 
building one of the nation’s ma- 
jor centers for legal education 
and research.” 

A native of Nebraska, Profes- 
sor Tunks completed pre-iegal 
studies at the University of Neb- 
raska in 1935, earned the degree 
of Doctor of Jurisprudence from 
Northwestern University three 
years later and spent another 
year as a Sterling Fellow at Yale 
University. 

He was admitted to the prac- 
tice of law in Illinois in 1938 and 
in 1939 went to the University of 
Iowa as instructor in law. He was 
promoted to assistant professor 
in 1940, to associate professor in 
1946 and to full professor in 
1949. In 1947 Yale University 
conferred upon him the degree 
of Doctor of Juristic Science. 

From 1941 to 1946, Professor 
Tunks was on leave of absence 
from teaching duties and served 
with the Office of Price Admin- 
istration in Washington. He was 
director and counsel for the O. 
P.A. Boards of Review from 
1944 to 1946. 

He was editor of the Illinois 


Named Dean of Rutgers Law School 


Law Review while a student at 
Northwestern and has published 
‘articles in the Columbia and 
Iowa law reviews and book re- 
views in numerous legal period- 
icals. He is also author of ‘“‘Cases 
and Materials on Corporate Fi- 


nance,” and with Michael 
Adams, “Iowa Legal Aptitude 
Test.” 

His teaching specialties in- 


clude administrative law, bank- 
ruptcy, business associations, 
corporate reorganization, gov- 
ernment control of business, in- 
come taxation, and taxation. 

Professor Tunks is a member 
of the American Bar Association. 
He is married and the father of 
two children. 


Announcements 
Abraham I. Harkavy and Jer- 
ome S. Lieb announce that Louis 
P. Falcone, who has been asso- 
ciated with them for several 
years, has been made a member 
of the firm of Harkavy and Lieb. 


Ralph N. Del Deo and James 
C. Conlon have formed a part- 
nership for the general practice 
'of law under the name of Del 
Deo & Conlon with offices at 744 
Broad St., Newark 2. 


Harry Bloom has moved his 
law offices from 1055 Ave. C to 
942 Broadway, Bayonne. 
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Venue In Federal Diversity Cases Involving 
Non-Resident Motorists 





In McCoy v. Siler, decided June 10, 1953, the United States 
Court of Appeals for the Third oo held, by a divided court 
that the district court for the eastern district of Pennsylvania was 
without venue of an action for ate iges resulting from a motor 
vehicle accident in Pennsylvania where a song Oper plaintiff 
sought to effect service upon a non-resident defendant through 
the provisions of the Pennsylvania non-resident motorist statute 
That statute corresponds with the New Jersey act, one of the 
earliest adopted in the nation, R.S. 39:7-2. The rationale of the 
1ajority of the Courl, speaking through Judge Goodrich, noted 
for his scholarship in c nattic’ of laws and related jurisdictional 
problems, was that the restricticn of venue in diversity cases under 
28 U.S.C. Sec. 1391 (a) to the district in which ail of the parties on 
either side of the controversy reside, could not be waived by the 
“fiction” of consent arising from the declarations of a state non- 
‘esident motorist statute, but only by some action tantamou1 
to express consent by the defendant 


reasonable and 
motor dri 
act which appoints 


vice’. He pointed 


dissenting, heid that it w 
“that when a 
pert 


ror 


Chief Judge Biggs, as 
realistic to take the 
into a ite he does 


official 


positicn ist ves his car 


voluntarily an 





ne state as his agent to tne 








Ktension 1¢ rule as to limp i consent to venue as to foreigr 
= ns who designate a state official as agent for service of 
process. enunciated by the United States Supreme Court in Neirbo 
Co. v. Bethlehi n oo Corp., 368 U. S. 1635 (1939). Judge 
Biggs wrote ti at there is but minis practical difference be- 
tween the voluniary sini desien n by a ‘foreign) corpora- 
tion of an agent for service as in Neirbo, and the NOEAEY, though 
10t express, act of the non-resident motorist, a natural person 
whereby the state official is made his agent for service’ 


that in the 








In a situation more closely analogous to subject 
recent decision, where a foreign corporation without designating 
an agent is held amenable to the process of the state of the forum 
because of doin2 business therein, ) CORIERTY conclusions as to pres- 
ence of venue in bes federal court have been drawn, but the more 
recent of the decided cases, the ruling of the Fourth Circuit in 
favor of venue, Knott Corp v. Furman, 163 Fed. 2d, 199 (1947 S 
buttressed by such weigiit as may be deemed to accrue from the 
denial of certiorari. 332 U.S. 809. Three Circuit Courts, including 
the Third, had held to the contrary, e.g. Robinson v. Coos Bay Pulp 


(1945). 
ue presented in the McCoy case, 
ance of a ‘aple number of recent decisions 
of the presence enue. The Circuit Courts of appeal in 
and sixth circuits disagree. Olberding v. Illinois Central R. Co., : 
F. 2d, 582 (1953) and Martin v. Fischbach Trucking Co., 
F. 2d, 53 is con 
The 
theory 
federal jurisc 1al 
where th requisit 
There is no reason of policy 


147 F. 2d 512 


Cor p 
On th 


precise 1SS 


the preponde 


is on tne Sl 





consider t 
ot tne first 


5 pro 


a matter of legal 
the desirability of 
motorist 

seems ob\ 


viewed 
howev 
ch 


on 
nship 


citize 


arly debatable, as 
ical implicat 
coverage in n 
diversity of 
applicable to the utility of the non- 
resident motorist device for securing jurisdiction in the 
courts which is not equally pertinent as to the federal courts 

The basic inderlying policy of state and federal conformity 
under Erie RR. . Tompkins, 304 U.S. 64 (1938), if not the 
application of the rule, would seem to call for the conclusion of 
venue in this case. It is to be noted that non-resident plaintiffs 
are entitled to use of the non-resident motorist statute in New 
Jersey. See Gender v. Rayburn, 15 N. J. Misc. 704 (Essex Circ. Ct 
1937). 

It is therefore 
resolve the conflict 


Cle 


act 


issue is 
yn its nr 
In its pi 


aj 


10NnS, 
cases 


rious. 


11¢ tior 


re is the e 





state 


strict 


be hoped either that the Supreme c ourt will 
1 favor 
or that 


islation, 


to 
among the Circuit Courts of Appeal ir 

the dissenting opinion of Judge Biggs in the McCoy case 
Congress will effectuate that result by amendatory leg 
just as it did in 1948 by amending 28 U.S.C. Sec. 1391 (c) to provide 
judicial district should 


of 


that a corporation doing business in any 
be regarded as a resident thereof for venue purposes, thereby 


the disagreement among the federal courts on that point, 
in favor of the broadening of venue. 


settling 
hereinabove noted, 





Vanderbilt and Kristeller To Be Honored By 
Ambar Insurance Section 


The Section of Insurance Law|! sentations will be made at the 
of the American Bar Association, Annual Dinner Dance on Tues- 
will honor Chief Justice Vander-;| day evening August 25th 


bilt and Lionel P. Kristeller Chief Justice Vanderbilt was 
at the 20th Anniversary meeting! the first chairman of the Sec- 
of the Section to be held at Bos-| tion. He served from its organ- 


ization on August 28, 1933 to Au- 
gust 1934 

Lionel P. Kristeller, who is now 
a vice president of the New Jer- 
sey State Bar Association, was 
the sixth chairman of the sec- 
tion. He served from 1938 to 1939. 


ton August 23-26 as part of the 
75th Diamond Jubilee meeting of 
the American Bar Association. 
The Section will present per- 
sonal plaques to each of its Past 
Chairmen in recognition of their 
services to the Section. The pre- 
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= 
Editor, cism is that in commenting upon | Gentlemen: 
New Jersey Law Journal the benefits of Social Security, Enclosed please find m i 
Dear Sir: you do not go far enough. Cov-/| for Social Security cover: ae 
I have heretofore publicly erage means not only a pension! lawyers. : 
written with respect to Bill S.39 at the age of sixty-five, but also] | am an ex-member the 
(United States Senate) which means a pension for a surviving American Bar Association 
you editorialize in your issue of wife when she reaches the age I cannot for the life of as 
July 30th, 1953 under the cap- of sixty-five, and what is even termine what valid object ~ 
tion “Implementing The Full more important, for those of us Association can raise: ; — 
Faith and Credit Ciause as to individual practitioners who other hand. I think oe ks 
Migratory Divorces”. The Senate have infant children, it means ,. z ie at ; 
Judiciary Committee has done that in the event of our untime- pesneed ws maak & half dozen argy : 
niaigrae ments in favor of such 
its task well, and at least one ly death, our children can ex- tion 
phase of the present trouble- pect an allowance of upwards of ame ef 
some problems may be solved by $50.00 per month each, until they Very truly yours, 
the legislation. You state “But reach eighteen years of age. Allen S. Dolgin 
we cannot agree that the pro- It may be that such picayune al 
posed legislation is the best circumstances do not interest Against Social Security Co erag, 
available remedy”. Then later, the august Board of Governors Gentlemen: 
you state “And so long as each of the American Bar Associa- at first blush I thc ' 
state is left to determine its own tion, but I am certain that I might be in favor of Soci. § 
public policy in this field, this speak for the average iawyer in urity coverage for lawyers 3 
branch of the law will be over- private practice in stating that ever, upon more mature 
|grown with thorns of hazards we would welcome the opportu- jing I have come to the « 
and uncertainty.” nity to receive the coverage af- jon that I am against suc 
Is it your position that a Fed- forded by the Social Security fits for several reasons 
eral uniform divorce law is the Act. places the legal professio: 4 
solution of the problem? If so, Very truly yours, some governmental c,< 
I cannot agree with you. Too Jesse Moskowitz which would be injuriou 
many infringements upon the fre‘dom of the legal pri 
State’s sovereign rights are al- Gentlemen: (2) I was brought up unc + ¢! 
ready in effect and each state I read with interest ,our edi- “Old School” of standing D 
should be left to determine its torial with respe *t to Social Se- own two feet and not t d 
own public policy in this field. curity for Lawyers in your issue »endent upon others for 
Ultimately, if S.39 is enacted of August 13th. ance; (3) I would benet 
into law the entire problem may I think it is about time that from it because, God g 
be solved by a U. S. Supreme the lawyers in our State, and hope to practice law uw 
Court decision interpreting the in the Nation as a whole, become age of 75 years: (4) my 
constitutionality of the enact- articulate with respect to the would benefit little from 7 
ment. One will observe that our every day facts of life. the payments would 
own Courts are meeting the sit- This standing on one’s dignity cording to the fluctuati 
uation squarely in a matter of economic import- income; (6) it is an ad 
Most respectfully, ance may be all very well for tax burden which will be : 
Abe D. Levenson. a few old mossbacks of the old ed—the Social Securit : 
Sees = school, but the lawyer of to-day ments are not account 3 
} Note: 7 « being iS Subject to the same economic separately by the gove I : 
: Sovial Security coverage Torces that affect other people but deposited in the r 
ee steered Oe anny Deer who have to make a livelihood. treasury of the United 
es : Pte ape ak ahs It may well be that many law- (7) I would want to e:; 
ar. The iarnar es ave yers practice law after they are return from my saving 
j 65, but I think most of them do old age; (8) unemploym 
* * » it because they have to. It has efit contributions may 
For Social Security Coverage always been said that a lawyer added. 
Dear Editor: lives well, and dies poor. Sincerely yours, 
In answer to your Editorial A few of us have been fortu- Frederik J. Bakk 
on Social Security for lawyers, nate in reaching a point where don aeaer 
please be informed that all of Wwe can take, or leave Social Sec- : 
the members of my firm, com- urity. But I think the bulk of Gentlemen: 
prising, Louis Marton, Joseph the profession would welcome Kindly enter my most ll 
Goldstein and mvself are whole- the knowledge that at the age tic protest against the 47 
heartedly in favor of this na- Of 65, they would have the as- plan to include professi N 
tional legislation. surance of at least $100 a month sonnel, including lawye1 h 
In this matter of voicing the if they need it. compulsory social securi n 7 
opinion of the general members It really amounts to more than Our form of governn 
of the bar, it is indeed surprising $100 a month, because the wives at this time more than g __ 





that the affluent members of of the lawyers who qualify would paternalism and social 
the American Bar Assn. can also receive Social Security SO make-up; both of these 
speak with authority for the that the total is the same as it teristics are highly ge 
balance of the lawyers of this would take a lawyer $40,000 or of initiative and progre 
country without even taking a $50,000 to invest for this month- to “hoe my own row 
sampling of opinion. ly return—and not every lawyer bureaucratic aid, super’ 
Let this legislation be enacted, at 65 has $40,000 or $50,000 he interference 
with its optional provisions for can so invest. Vers ieuie eae 
coverage, so that the younger I think it is time we stopped Sante ceieeecs 
lawyers of this country can be being foolish. and became prac- , a 
secure in the knowledge that tical a ne 
in the event of untimely death Yours sincerely Sen Sind 
their families would not be des- Samuel C. Meyerson I am against Social 
titute * * «® coverage for lawyers u! 
Why any attorney would not Gentlemen: tomatically at 65 he 
be in favor of security for him- I enclose herewith ballot What he has paid into t 


Most attorneys continue 


self in his declining years or for printed in this weeks law jour- oe 

his family is a question that will nal. I am in favor of social se- pean 65 and receive m 
i me md 0 ner moc +h 

best be answered by attorneys— curity coverage for lawyers. I °/2-U¥ per montn 


and I believe it will be answer- 
ed in the affirmative. 

Your poll is a grand idea to 
sample the sentiment—keep up 


mailed a copy of your editorial 
and also a copy of the report of 
the American Bar 
Congressman 


Jerry Sokol 


N.L.R.B. Speed- 
Doubles Number 


Assn. to our 


here, Honorable 


the good work. James C. Auchincloss, Rumson, 
Sincerely N. J. together with a letter with Decisions 
John Junda regard to my personal position. pSreen sees 
* ¢ ¢@ It may be I am a bit biased The National Labor F 
Gentlemen: in favor of the special security Board turned out a 


Will you please record one 
emphatic vote, on my behalf, in| 


for Lawyers. 

I wholeheartedly agree with 
your editorial in your August 
13th, 1953 issue. My only criti- 


laws because of my age but for 
a long time I have been heartily 
in favor of 
treated in the same way other 
persons 


up” average of 42 decisi 
month during the fi 
months of 1953 in conte 
fair labor practice cases 
ing to a Commerce 

House report. This dou 
monthly average of 21 c: 


having attorneys 


are treated. 
Very sincerely, 
Harry Truax 





ing the whole of 1952 





To New Jersey Law Jourial 
24 Edison Place 
Newark 2, N. J. 
( ) 
( ) 








I am against Social Security cove 
I am for Social Security 


the average was only 
cisions per month. Thé 
also reduced the avera 
race for lawy 
coverage for lawyers. 


rs. 
cases from 447 days per 
1953 to 322 days per case 
and May of 1953. 








required to hear and decicé 
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Out of New Jersey — But Within 
United States. 

Where a party who is to ex- 
ecute an instrument requiring an 
acknowledgment or proof is out 
of the State, whether or not he 
resides in New Jersey or else- 
where and happens to be in some 
other State of the United States 
or territory thereof or in the 
District of Columbia, the acknow- 
ledgment or proof may be made 
before and certified by any one 
of the following named officers: 

The Chief Justice or any 
sociate justice of the Supreme 
Court of the United States 

A Master of the Superior Court 
of New Jersey. 


as- 


An Attorney at Law of New 
Jersey. 
A judge of any of the United 


States Courts other than the Su- 
preme Court. 

Any judge or justice of the Su- 
preme or Superior Court of any 
State of the United States or 
territory thereof, or of the Dis- 
trict of Columbia. 

Any foreign commissioner of 
deeds for New Jersey, when his 
certificate of acknowledgment or 
proof is duly certified under his 
official seal. 

The mayor or other chief mag- 
istrate of any city, borough or 
corporation when his certificate 
of acknowledgment or proof is 
duly certified under the seal of 
the city, borough or corporation 
of which he was or is the mayor 
or chief magistrate. 

A judge of a court of record of 


any State of the United States 
or territory thereof, or of the 
District of Columbia when his 


certificate of acknowledgment or 
proof is duly certified that he 
was or is such judge under the 
great seal of such State, territory 
or district or under the seal of a 
court of the State, county, city 
or district in which the acknow- 
ledgment or proof was or is made 
and in and for which he was or 
is such judge. 

Any notary public of any such} 
State, territory or district then | 
residing or being anywhere 
therein, and a recital in his cer- 
tificate of acknowledgment or 
proof that he is such notary with 


his official designation annexed 
to his signature and attested 
under his official seal shall be 


sufficient proof that the person 
before or by whom such acknow- 
ledgment and proof was taken 
is such notary. 

Any other officer of any such} 
State, territory or district then | 
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| residing and being anywhere in 
such State, territory or district, 
authorized at the time of such 
acknowledgment or proof by the 
laws of such State, territory or 
district to take acknowledgment 
or proof, when his certificate of 
acknowledgment or proof is ac- 
companied by a certificate under 
the great seal of such State, 
territory or district, or under the 
seal of some court of record in or 


county clerk of the State, coun- 
ty, city or district in which the 
acknowledgment or proof was or 
Shall be made, that such of- 


ficer was, at the time of the tak- 
ing of such acknowledgments 


proofs authorized by the laws of 


or 


such state, territory or district 
to take acknowledgments and 
proots. 


Out of the United States. 


Where a party who is to exc- 
cute an instrument requiring an 
acknowledgment or proof is out 
of the United States, whether or 


not he resides in New Jersey, in 


such foreign kingdom, or else- 
where, the acknowledgment or 
proof may be made before and 
certified by any one of the fol- 


lowing officers 

Any master of the 
Court or Attorney at law 
Jersey. 

Any public ambassador, min- 
ister, consul, vice-consul, con- 
sular agent, charge d'affaires or 
other representative of the Unit- 
ed States for ‘he time being to 
or at any such foreign kingdom, 


Superior 
of New 


State, nation or colony 
Any notary, notary public, 
commissioner for oaths, mayor 


or other chief magistrate of and 
then having been or being with- 
in any city, borough or corpora- 
tion of such foreign kingdom, 
State, nation or colony, in which 
city, borough or _ corporation 
such party or witness may have 






happened or may happen to be 
Under this section, when taken 
by a foreign officer, the signa- 


ture of the officer shall be certi- 
fied, if taken by said court, under 
the official seal of said court and 
the hand of the judge or clerk 
thereof or under the official seal 
if any, and the hand of any other 
person hereby authorized to take 
acknowledgments or proofs; and 
Such certificate of acknowledg- 
ment or proof Shall be sufficient 
proof as to the existence and 
authority of said court, mayor, 
notary or other officer. 


Time of Taking Acknowledg- 
ments. 

An acknowledgment, by its 
very nature, is required to be 


taken after the execution of the 


{deed or other authorized instru- 
| ment. 


There is no particular or 
set time to take the acknowledg- 


'ment so long as it is taken sub- 


sequent to the execution. Gen- 
erally an instrument will be pre- 
|sumed to have been delivered on 
the day’it bears date and not on 
the day of the date on the ac- 
knowledgment. The reason be- 
jhind this rule is that an ac- 
knowledgment is not part of the 
|instrument; but the same reason 
iwould make the presumption 
‘that an instrument which re- 
quired a separate acknowledg- 
ment by a married woman was 
delivered on the date of the ac- 
| knowledgment. 
Mode of Taking 
An acknowledgment, being a 
creature of statute, must be tak- 
en in the manner prescribed by 
statute; but a substantial com- 
pliance with the statute is suf- 
ficient; the wording need not 
follow the statute verbatim. Had- 
ley v. Geiger, (Supr 1827) 9 N.J.L. 
225: Sharp v. Hamilton (Supr 
1830) 12 N. J. L. 109. In Engle v 
Blair, (Supr 1830) 11 N. J. L. 339, 
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Foosaner Testifies Before House Ways and 
Means Committee 


Suggests Changes in Gift Tax 
and Estate Tax Laws 


Samuel J. Foosaner, member 
of the Newark law firm of Fo- 
osaner & Saiber, specializing in 
tax law, testified before the 
Ways and Means Committee of 
the House of Representatives, 
last week. The Committee 
considering revision of the Fed- 


is 


eral tax laws. 

Mr. Foosaner spoke on Gift 
Taxes and Estate Taxes. As to 
the former, he recommended 
that the Gift Tax law define 
“future interests” which are not 
to be granted any exclusion from 
the gift tax, and also that the 
distinction as to gifts of future 
interests be eliminated in so far 
as gifts to minors are concern- 
ed, or in the alternative, in so 
far as gifts of indefeasible trusts 
for minors are concerned. 

With relation to Estate Taxes, 
Foosaner pointed out that a tax- 
payer must in many instances 
procure life insurance in order 
to leave his estate liquid so that 


it can pay Federal and State 
taxes, and that under present 
law this insurance is in turn 


taxed on his death so that fre- 
quently this tax, together with 
the premiums he has paid in 
order to make his estate liquid, 
results in a loss or penalty to the 
taxpayer. To partially fill this 
gap and alleviate this injustice, 


he suggested: 
“Permit a taxpayer to apply 
for and maintain as much as 


$50,000 of insurance on his life, 
designating the Director of In- 
ternal Revenue as the benefici- 
ary. In the event of such tax- 
payer’s death, if the entire $50,- 
009. is used for Federal Estate 
taxes, exclude the entire $50,000 
in computing his gross taxable 
estate. If less than this amount 
is used for Federal tax purposes 
in connection with the deced- 
ent’s estate, issue non-interest 
bearing Government bonds for 
the excess, in the form of an un- 
used credit. Thereafter, allow 
the decedent’s spouse, or any 
member of his family, including 
his children, whether single or 
married, to use this credit 
against any Federal Estate, Gift 
or Income Taxes for the ensuing 
five-year period immediately 
following the decedent’s death. 
The bonds would be non-trans- 
ferrable except to the persons 
enumerated. 

“So that no hardship may be 
incurred by the taxpayer, in the 
event that his estate should sub- 
stantially decrease during his 
lifetime, and his plans change, 
the designation of the Director 
of Internal Revenue as the bene- 
ficiary, would be a revocable one. 
Thus, at any time, he could 
either change the beneficiary to 
some other person or persons, 
or reduce the amount of the pro- 
ceeds which would be payable 
to the Director at his death. In 
any event, only so much of the 
proceeds as were payable to the 
Director of Internal Revenue 
upon the decedent’s death, 
would be entitled to the special 
exclusion recognition. Should 
the insurance proceeds at the 
time of decedent’s death exceed 





the court stated that the statute 
relating to acknowledgments will 
be liberally construed, especially 
where such construction is sup- 
ported by long usage. 

(To be Concluded) 
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the amount due for his Federal 
Estate taxes, and, thereafter, the 
unused credit issued by the Gov- 
ernment to the decedent’s fam- 
ily not be entirely used in the 
ensuing five-year period, for 
Federal Estate, Gift or Income 
tax purposes, then such portion 
of the unused credit as then re- 
mained, would be automatically 
forfeited to the Government. In 
other words, if the total amount 
of the unused credit were $20.- 
000. and in the ensuing five-year 
period only $16,000 was used, the 
$4,000 unused balance would 
then redound to the benefit of 
the United States Treasury. This 
would constitute an off-set in 
favor of the Government. 


Test Case Attacking 
‘Morris Plan’ Small Loan 
Dismissed In Arkansas 


LITTLE ROCK (ACCN)—In a 
move expected to be appealed to 
the Arkansas Supreme court, 
Pulaski county Chancery court 
Judge Guy E. Williams dismissed 
a test suit attacking the validity 
of a savings certificate lending 
plan used various Arkansas 
finance companies. 

The court dismissed a com- 
plaint filed on behalf of Arthur 
H. O’Brien, alleging that the 
system, Known as the “Morris 
plan,” had enabled the Atlas Fi- 


DY 


nance Co., of Little Rock, to 
charge usurious interest on a 
$100 loan 

O'Brien’s complaint alleged 


that last March 17 he borrowed 
$100 on a one-year term note, 
payable in the sum of $114.04. 


The note was secured by a chat- 
tel mortgage on a car owned by 
O'Brien, who agreed to pay $9.51 
for a savings or investment cer- 
tificate. 

The complaint said that under 
the certificate plan, a one-year 
loan would be repaid on monthly 
installments. It contended that 
although the borrower had re- 
paid half the loan by mid-year, 
he continued to pay full interest 
rates. 

Judge Williams, in a specially 
prepared opinion upholding the 
system, said that a “popular 
misconception” had arisen as to 
the effect of the ruling on a case 
appealed from his court, Com- 


mercial Credit Plan, Inc. v. 
Chandler. In that case, Williams 
said, the certificate involved 


bore no interest and could not be 
used in payment of the loan, 
“making it obvious that the cer- 
tificate was nothing more than 
a device to cloak the real intent 
of the lender to collect excessive 
interest.” 

Judge Williams said that O’- 
Brien had the right to surrender 
his certificate in payment of the 
term loan, or he was privileged 
to retain it and receive a 2 per 
cent return on his $9.51 invest- 
ment. 

Judge Williams said that the 
Arkansas Supreme court, in up- 
holding his decision in the 
Chandler case, “did not intend 

. to strike down legitimate 
Morris plan operations, nor does 
this court believe the Supreme 
court intended to hold all this 
type loans void.” 
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Lre serious. The main thing for 
the layman to remember, how- 


ever, is that with sun exposure, 
as with many other good things, 
moderation is the a rule, par- 
ticularly for blonds. say the in- 


surance medicos. 


If your skin is sensitive, use 
some good protective applica- 
tion before exposure; paramino- 


benzoic acid is rated as a valu- 








able ingredient in applications 
used for this purpose 
LEGAL NOTICE 
\ Ni t d £ 
Ne Mond 
e gr 
\ W 
pare $5.4 
~ \ AM I BARD as 
~ M 
¥ \ 
AM \ | 
! Rear 
< \ \ 
s ¥ Yway 
\ \ ‘ 
snbscribers , oF 
Al y T Ros! N 
, Rr ry 
; hs TRAY 
~ \ \ \ ss 
2 ¥ 
A 20, 27, S 3; 30,20 





Zz. H. PO! AT’ 
Reg. Patent Atto™ 

224 RROADW 1S 
New York ! % 
Phone: EO 54-3 











idle 


76 N. J. L. J. Index Page 24; 
aera 


CLASSIFIED ADVERTISING 
EMPLOYMENT OPPORTUNITY = EMPLOYMENT WANTED 











ATTORNEY 

TRIAL ATTORNEY compenisatio ns 

\ PROGRESSIVE NATIONAL INSURANCE | fox 232. y 
ATTY... GEN ic 

it i y 





FOR RENT 





CASUALTY CLAIM OFFICE FOR RENT IN DESIRAR mies 
ADJUSTER stenictaee ett aan mone UK 
Mr. Kari, MArket 3-3360 of. G 


nw ide 





Leading nat insurance firm offers er 





"75 \1 I 
. ‘ at 
Wilt need own car. Sub - € o 
1 mileage advantages "om & th ea M 
ua hospitalization, vacations MiIt«t 8 





bencfit plap a ao & 


LAW CLERK WANT ) 


LAHGD LAW) 1a TEpK Want 


a in at le employee 





TED 





WANTED TO PURCH (SE 


OUNSELLOR ERIENCE | SET OF N. J. & ATL. DIGESTS ¢ § 
te work 


EXTENSIVED EXP 


























t H 
SS a BArclay 7-2574 PLainfielo 5-8; | 
er Be conc ki i CONSULTING METEOR®L *cis7 | 
x ARVARD Expert Witness 40 Yrs. N.Y. & NJ Cour: 
9 . 1217 South End Parkw } 
—_ a + Plainfield, N. J. [ 
\ » S Ss AS 39 Cortland St., Room 1010 Nyc) 
a 
- I 
35 YEARS EXPERIEN( 
LEGAL NOTICE APPRAISER 
Fe 195 REAL & PERSONAL PROPEF 
EE SNOWDEN ESTATES, INHERITANCE TA 
Sey ; aka FEDERAL, STATE & COUNTY Co UPFr: 
pees : ae eae -- ESTATES LIQUIDATED 
t le M. R. LANES 
ease tice is 200 OLIVER ST., NEWARK 5, © J 
e MArket 3-1119 
etl 





oS 


ATTORNEY CO@PERATION SOL 


GAUL ARF sweet | WB. ETTINGER & CC | 
IN Awe FIRE ADJUSTERS 
Nd FOR THE ASSURED 

ie § CLINTON ST., NEW/ | 
| 





























| Mitchell 2-4694-5 
ss 2 ac ‘ sachin cere 
LANGING iM 5 —We Cooperate With Attorney: 
nee ote | SARASOHN & CO. 
f J Wrnosk FIRE ADJUSTERS FOR THE 
Venoski. | t POLICYHOLDER 
Wayne 786 Broad Street, 
N ki (aris I Newark 2, N. J. 
rene 2, eenes MArket 3-3213-4 
‘an order au Fire Aelia 
s on, em SERVICE TO ATTORNEYS 
eine te the: Cones IRVING M. MINION 
wR VONUE. 2Ot Associated Adjuste 
; 24 Commerce St., Newark 
Mitchell 2-1771 MArket 2-5632 
; Sicialcay eens Genuine Leather Furniture 
7 August ) 
W i eh : 
w . fant at I Sty es for 
W SF Receptior ms 
: nL ne. tee we wane Offices - es 
: 2 Shy Rehabilita‘ 
: YOUR OFFICE — RE 
tioners  s ase said Low Fact 
De oe ee te ea RECOVERED - REFIN ED 
a She nage CGE WORK FU LL Y GUARA ED 
; i to be JERSEY CHAIR Ce. Ine. 
Statute in suck 5 Oliver Street New: «, NJ 
s IN MArket 2-825 
Aug. 2 $7.80 ——! 

















BUSINESS and 
MORTGAGE 


OAN 


60 PARK PI 
NEWARK 2 j 
Mitchell 2-0 


MORGAN CO. 


forwarders Recognized 











LAWYFRS-CLINTON TITLE INSURANCE 
COMPANY OF NEW JFRSEY 


A sound company engaged 

exclusively in the examina- 

tion and insurance of titles 

to real estate. 
New Jersey Corporation—ORGANIZED 1928—Serving New |os07 
7 NELSON PLACE opp. Essex county Hall of Records NEWARK, N. J: 
Mitchell 2-7875 





a 


Rates on — 

































